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Heard Shri S.P.Palshikar, learned counsel for the applicant

and Shri A.M.Ghogre, learned P.O. for the respondents.

2. In this original application orders dated 29.01.2013 and
18.02.2016 (A-7 and A-9) passed by the disciplinary authority and the
appellate authority, respectively dismissing the applicant, are impugned.
3. Case of the applicant is as follows. When the applicant was
attached to Kallar, Daryapur, Amravati (Rural) P.S. as Police Inspector,
Crime No. 148/2007 was registered against him (and 3 ors.) under
Sections 386, 387 r/w 34, L.P.C.. By order dated 19.07.2008 (A-1) he was
placed under suspension. This order was revoked by order dated
05.11.2009 (A-2). In the meantime, with covering letter dated
11.09.2009 (A-3) he was served with a chargesheet. By this covering
letter itself enquiry officer was also appointed. The enquiry officer
submitted report dated 30.06.2011 (A-4) concluding therein that
charges 3 and 8 were proved against the applicant. The disciplinary
authority then issued a show cause notice dated 25.08.2018 (A-5) to the
applicant stating therein that charges 1, 2 & 5 were also proved in
addition charges 3 and 8 against him and why punishment of dismissal
be not imposed. The applicant gave reply dated 19.10.2012 (A-6) to this
show cause notice. However, by order dated 29.01.2013 (A-7) the
disciplinary authority imposed punishment of dismissal on the applicant.

The applicant preferred appeal (A-8) before the competent authority
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who, by order dated 18.02.2016 (A-9), dismissed the appeal. By order
dated 31.05.2016 (A-10) Assistant Session Judge, Achalpur convicted the
applicant in Session Case No. 120/2012 arising out of Crime No.
148/2007 mentioned above. However, in appeal, the Additional Session
Judge, Achalpur set aside the conviction of the applicant and acquitted
him by Judgment and order dated 20.08.2021 (A-11). After his acquittal
in appeal the applicant has approached this Tribunal within limitation.
4, According to the applicant, for following reasons the
impugned orders cannot be sustained:-
1. The chargesheet was accompanied by an order appointing
enquiry officer (A-3). This clearly showed that the disciplinary
authority was biased and it had already made up its mind.
Question of appointing enquiry officer would have arisen only
after receipt of reply to the chargesheet from the delinquent, and
on finding that said reply was not enough to drop the proposed
enquiry.
2. The enquiry officer had suggested that the proposed enquiry
by kept in abeyance since criminal case against the applicant was
pending. This suggestion, which was based on circular dated
26.06.2006, was disregarded by the disciplinary authority.
3. The disciplinary authority, while issuing the show cause

notice (A-5) disagreed with the enquiry officer and held that in



4 O.A. No. 1048 of 2021

addition to charges 3 and 8, charges 1, 2 & 5 were also proved.
However, no reasons were recorded therefor, either in show cause
notice (A-5) or in the impugned order of dismissal (A-7). From this
it can be inferred that the disciplinary authority had already made
up its mind to impose punishment.
4, The appellate authority, while dismissing the appeal vide
order dated 18.02.2016 (A-9) recorded no cogent reasons nor did
it consider any of the grounds raised by the applicant.
5. In view of acquittal of the applicant in appeal, order of
dismissal passed in D.E. cannot be sustained.
5. Reply of respondent no. 3 is at pages 233 to 239. It is a
matter of record that crime no. 148/2007 was registered against the
applicant, he was arrested, placed under suspension, bailed out, served
with a chargesheet and then his suspension was revoked. According to
the respondent no. 3, information regarding career of the applicant (A-R-
1) was forwarded to respondent no. 1 and it showed that his career was
anything but unblemished. We have perused A-R-1. It supports aforesaid
pleading of respondent no. 3.
6. Reply of respondent no. 2 is at pages 244 to 248. According
to the respondent no. 2, departmental and criminal proceedings are

distinct and hence contention of the applicant that order of his dismissal



5 O.A. No. 1048 of 2021

should be quashed and set aside because of his acquittal in criminal case

deserves outright rejection.

In support of ground no. 1 raised by him which we have set

out above along with other grounds raised by him, the applicant has

relied on the following observations in State of Punjab Vs. V.K.Khanna

and Ors. - AIR 2001 SC 343 -

“The High Court while delving into the issue went into the
factum of announcement of the Chief Minister in regard to
appointment of an Inquiry Officer to substantiate the frame of
mind of the authorities and thus depicting bias - What bias
means has already been dealt with by us earlier in this
judgment, as such it does not require any further dilation but
the factum of announcement has been taken note of as an
illustration to a mindset viz.:. the inquiry shall proceed
irrespective of the reply- Is it an indication of a free and fair
attitude towards the concerned officer? The answer cannot
possibly be in the affirmative. It is well settled in Service
Jurisprudence that the concerned authority has to apply its
mind upon receipt of reply to the charge-sheet or show-cause
as the case may be, as to whether a further inquiry is called
for. In the event upon deliberations and due considerations it

is in the affirmative - the inquiry follows but not otherwise and
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it is this part of Service Jurisprudence on which reliance was
placed by Mr. Subramaniam and on that score, strongly
criticised the conduct of the respondents here and accused
them of being biased. We do find some justification in such a

criticism upon consideration of the materials on record.”

By relying on these observations it was submitted by Shri
S.P.Palshikar, 1d. Counsel for the applicant that in the instant case the
disciplinary authority, along with chargesheet, served on the applicant
the order whereunder enquiry officer was appointed, enquiry officer
ought to have been appointed not before reply to the chargesheet was
called and received from the applicant followed by the conclusion that
notwithstanding contents of reply it was desirable to go ahead with the
enquiry, and from such haste the only conclusion that can be drawn is
that the disciplinary authority was biased.

In reply, 1d. P.O. Shri Ghogre submitted that the factual
background set out in para 21 of the Judgment which led to observations
in para 34 (quoted above) must also be taken into account. Para 21 of the
Judgement contains the following factual background -

“Soon after the issuance of the charge-sheet however,
the Press reported a statement of the Chief Minister on 27th

April, 1997 that a Judge of the High Court would look into the
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charges against Shri V.K. Khanna - this statement has been
ascribed to be malafide by Mr. Subramaniam by reason of the
fact that even prior to the expiry of the period pertaining to
the submission of reply to the chargesheet, this announcement
was effected that a Judge of the High Court would look into the
charges against the respondent No. 1 - Mr. Subramaniam
contended that the statement depicts malice and vendetta and
the frame of mind so as to humiliate the former Chief

Secretary. The time had not expired for assessment of the

situation as to whether there is any misconduct involved - if

any credence is to be attached to the Press report, we are
afraid Mr. Subramaniam’s comment might find some

Justification.”

In para 34 there is reference to observations made earlier in
the Judgement about what “Bias” means. These observations which lay
down the test are in para 8 of the Judgement. The observations are as
follows -

“The test, therefore, is as to whether there is a mere
apprehension of bias or there is a real danger of bias and it is
on this score that the surrounding circumstances must and
ought to be collated and necessary conclusion drawn there

from. In the event, however, the conclusion is otherwise that
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there is existing a real danger of bias administrative action
cannot be sustained. If on the other hand allegations pertain
to rather fanciful apprehension in administrative action,
question of declaring them to be unsustainable on the basis
therefor would not arise.”
Aforequoted observations in para no. 8 deal with two
distinct scenarios -
1. Mere apprehension of bias;
2. Real dangers of bias.
In the former case conclusion of bias cannot be drawn but in the
latter case such conclusion has to be drawn. The Supreme
Court, in the case before it, concluded that there were
circumstances showing biased approach of the authority. In the
instant case there are no attendant circumstances to conclude
that contemporaneous appointment of enquiry officer and
issuance of chargesheet was actuated by bias or malice. For
these reasons the aforesaid ruling will not help the applicant.
8. So far as ground no. 2 raised by the applicant is concerned, it
may be stated that there was nothing wrong/ irregular in proceeding
with the enquiry when criminal case was pending. It is not the case of the
applicant that he wanted deferment of departmental enquiry till decision

of criminal case. Record shows that after the disciplinary authority
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passed order of dismissal of the applicant on 29.01.2013 (A-7) the
respondents department had issued a communication dated 04.03.2014
to the applicant that because of pendency of criminal case hearing and
decision in departmental appeal preferred by the applicant against order
dated 29.01.2013 would be kept in abeyance. The applicant, being
aggrieved by this communication, filed 0.A. No. 277/2014 before this
Bench. It was decided on 02.07.2014. This Bench held that the
proceeding before the (departmental) appellate authority was
completely independent of the criminal prosecution and hence the
appellate authority had to adjudicate upon the appeal on the basis of
material placed on record. The appellate authority accordingly
proceeded to decide the appeal by order dated 18.02.2016 (A-9). The
order dated 02.07.2014 passed by this Bench in 0.A. No. 277/2014 is
placed on record by respondent no. 2. [t is at pages 249 to 253.

9. Ground no. 3 raised by the applicant pertains to the charges
which were held to have been proved by the enquiry officer and the
disciplinary authority. The enquiry officer held charges 3 and 8 to have
been proved. These charges read as under:-

“3.  TCER WK, 3 &, 9o/0§ Aefle AT IR shiegen [seer@ Foje
T1e festies 9§ /09 /20009 Al WA 3teliaies, FEA AT Aiell TBideict T3l

BXAER AH(HIA AURTE! A A& FXARR HABI 308 g Rieg et 31E.
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¢. =i 96/09/000 s Ak ATANE T&@A T& §§3 A IBR
R8T et RATdBA Jea1 Blg! el Gete ABa.”

The disciplinary authority appears to have proceeded on a footing
that charge no. 5 was also held to have been proved by the enquiry
officer. In show cause notice (A-5) in para no. 4 the disciplinary authority
stated -

“Q. Aol 3ifieR dis e FTARW EaciHe) forepy letaet 3gd
&Y, qet SieA Atz=nfameg 92 AURUTS! QWRW HAB 3, 8, ¢ [ieg B
3M@d. AU 9t Ai=idmes § SWRIUMD! SR 6. 2, 8 ez gld 3.

digal SR AteAiames 8 SRt HUdlE aurid ez gid gt Aatga
WU TEFE AdHes TRh 8 FNRULS! AWRT P 3, &, © Rieg ga

3mga.”
This was an error on the part of the disciplinary authority. In all
probability it was committed inadvertently. Charge no. 5 reads:-
“Q. 31Ul Fgl el SidA, SUER ek [Eelics 39/92/008, Asit Akt

0R.90 @l. IWaHel U INcAR {2elice 09/09/2009 T WX &l AFA
el ICEAEEA 3! Hctell AL SRHAA Seleel IEEA HA S™-A A

FHOEUA TEet AE! d HUCIE TR JURT JFACER AtE ol feete @t

W BATA d A AURA blessiiuvl detell 3.

In show cause notice (A-5), in para no. 5, the disciplinary authority

stated -
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“AQrepelt 3ttt st alafacteen Frepuiel A mittest FuEt 7t AgAa @
®HRY, Faw stpw fwujs Attt Kaiw 96/09/000 At e siftews,
JEFREA WO Al Ukt EHE JeaR T A gt 3ifdresrt difet
SR IR q 3Ed W3 aEBR Al @ A AR FAVASAZ6
qifel SiF @ QEuls aEsE AiEnadta SR B, 9 e gla g, Aawmn
Hewou sft uitu shigwn Cwjs, qerRE swmas:, deed ot Fujs, stacd
JlFe aEras, s [ejen sewr st Kote staraaa W siet @ w3t
RS Alet 3R shicpen Fojs A@Es . 20,000/~ @ APER Bk, WG
A ITHH A3 ABA G T shpwt Frofed Al SRR Bl IR

L gld. AW Uil S a WU aETs AR Savad SMelell R

FAE 2 JLA Reg gl R, A@Ha Uel. S AT@e 92 AWREHEDs!
SURI HHIB 9, 2, 3, 8 d ¢ Reg gia 3uga.”

It was submitted by Advocate Shri S.P.Palshikar that the
disciplinary authority clearly erred by holding that charge no. 5 was held
to have been proved by the enquiry officer and this could be the reason
as to why no reasons were recorded by him with regard to said charge.
This submission is supported by record. Further submission of Advocate
Shri Palshikar is that this error would vitiate the enquiry. We find no
merit in this submission. We have already reproduced charge no. 5. It
may also be mentioned that the applicant was given an opportunity to
refute the same, along with the other charges, by giving reply to the show

cause notice (A-5).
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10. It was further submitted by Advocate Shri Palshikar that the
disciplinary authority, contrary to what was concluded by the enquiry
officer, held charges 1 & 2 also to have been proved but while doing so
failed to give an opportunity to the applicant refute the same. Charges 1
& 2 read as under :-

“9. JCER UL, 31U &t 90/ 0§ FLhet AIA R st faseera s
et faw meet arvengdt fsties 96/09/R0010 st WietA steftaten, swRE@R ;M
(A1 ARER URTTA U3l WodEl dboslded i, Uifel, Sied d WU, aEE AlEt
SRR ACIFUC! YR A &t d F. 20,000/ - AWNAEL.

. FcolR WL.R. 3. 9o /0§ ALl AAA RAM shpw gsetzma Frofes

B1UA g 21 AE FEUE & AW WLt Hat IR et 313"
11. We have quoted para no. 5 of show cause notice (A-5). In this
para the disciplinary authority only tentatively concluded that charges 1,
2, 3,5 & 8 were proved against the applicant. So far as this aspect of the
matter is concerned, reliance is placed by the applicant on para 54 in
Yoginath D. Bagde Vs. State of Maharashtra, AIR 1999 Supreme
Court 3734. Observations in para 54 are as under:-

“In the instant case, we have scrutinised the reasons of
the Disciplinary Committee and have found that it had taken its
final decision without giving an opportunity of hearing to the
appellant at the stage at which it proposed to differ with the

findings of the Enquiry Officer. We have also found that the
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complainant's story with regard to the place at which the
demand was allegedly made by the appellant was inconsistent.
We have also noticed that the trap laid by the A.C.B., Nagpur
against the appellant had failed and was held by the Enquiry
Officer to be a farce and not having been laid with the
permission of the Chief Justice. We have also noticed that there
was absolute non- consideration of the statements of defence
witnesses, namely, Dr. Naranje and Mr. Bapat, advocate, by the
Disciplinary Committee. This factor in itself was sufficient to
vitiate the findings recorded by that Committee contrary to the
findings of the Enquiry Officer.”
In para 33 of this Judgment the Court observed:-

“A delinquent employee has the right of hearing not only
during the enquiry proceedings conducted by the Enquiry Officer
into the charges levelled against him but also at the stage at
which those findings are considered by the Disciplinary
Authority and the latter, namely, the Disciplinary Authority
forms a tentative opinion that it does not agree with the
findings recorded by the Enquiry Officer. If the findings recorded
by the Enquiry Officer are in favour of the delinquent and it has

been held that the charges are not proved, it is all the more
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necessary to give an opportunity of hearing to the delinquent

employee before reversing those findings. The formation of

opinion should be tentative and not final. It is at this stage that

the delinquent employee should be given an opportunity of
hearing after he is informed of the reasons on the basis of which
the Disciplinary Authority has proposed to disagree with the
findings of the Enquiry Officer. This is in consonance with the
requirement of Article 311(2) of the Constitution as it provides
that a person shall not be dismissed or removed or reduced in
rank except after an enquiry in which he has been informed of
the charges against him and given a reasonable opportunity of
being heard in respect of those charges. So long as a final
decision is not taken in the matter, the enquiry shall be deemed
to be pending. Mere submission of findings to the Disciplinary
Authority does not bring about the closure of the enquiry
proceedings. The enquiry proceedings would come to an end
only when the findings have been considered by the Disciplinary
Authority and the charges are either held to be not proved or
found to be proved and in that event punishment is inflicted
upon the delinquent. That being so, the "right to be heard"

would be available to the delinquent up to the final stage. This
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right being a constitutional right of the employee cannot be
taken away by any legislative enactment or Service Rule
including Rules made under Article 309 of the Constitution.”
(emphasis supplied).

In the instant case the disciplinary authority tentatively held
charges 1, 2, 3, 5 & 8 to have been proved against the applicant while
issuing show cause notice (A-5). The applicant gave reply (A-6) to it and
thereafter the disciplinary authority proceeded to pass the order (A-7)
imposing punishment of dismissal. In this order the disciplinary
authority held:-

‘g, U U SEA AlEl Belcll FART JAFELEDBRS dd 6t BRI,
saw sigw fnls aiEt Keied 9&/09/2000 Asht dichA 3telets, FREN AERT Al
Ulotactc=ll tstide) FeolR e d U 3ifEepl tifel sied 3rAcaa @ 3isiia W3ufet aess

Jid @ T AR ¥AVASA?e! Ultel Sidd d W3Ufel dArelFe AN SWRU HHID 9

ez Bla 33, FawmE Acton it ufeu shgwt fwlsd, sErRE sga®mR, stFd ol Fwjs,
SNAR Fsn aEsE, sfFch Risjen sesr At Geote saeasa wfs et a qizute armz
et 3R s frojes TAewS F. 20,000/ - At AR Bett, W A ITHH I3 A AL
7B sfiepe froles Ateht U Dett IRACA T il 3es Wit oA @ W3l aEHE

JfTIER SauAA 3N AWRM FHA(D R ez g 313, 7 3wt s frofas =ieht Katies

9€.09.20009 AT WA 3eNewp, EFRE@AL AT Al UBelet T gXARR AH(HIE AURTE
A A AAA IR it Forojed aida sicaR e siceet AuRa HAiS 3 Riez gl
AR Afstt e A ST TWRE A ABGH AU AT IUOER Ao & Ad JsT

QT S d BEET! FEAT AURHTAA e, YBRIl Hlet@ael qaal [sid &l a0t IRe



16 O.A. No. 1048 of 2021

AEd g U0 IAACR @, Aame AWRU FHA(D $ ez gl et 0g/09/000 A=t
W, S Aelt AWSUL FH(D §&3 TS 0! Aldl TR CRIET Dt ASA BN JAa Get
AR & foisIest S AR SIWRIU FHiDb ¢ ez gial.

§. Wt AR3E 3R Sl Al BRY SRAAT A AL bttt 18T & 9ieiR
WHAE @ Aiell {Getice 9§/09/09 st AL WHA @ AAF dA(Fa®
FAFARAR AT 3 B, A {FAD Je@avlt S el A et &, Afell e
Aepell GFIE FaarEn A Aeh @ Adete I e Ei. FAA sicpw Fjes g 3uar Aten
TR A 3R IR el INFHERN Delt 3. AR AT ddAHS Tl T
HORATE R Sd AT APTE 3. e TH 3 A J(3{R TaHu 3R, AH
WellA Gt Tfcid Aeltat et 3R, N AR 3eelleh s Aleht waea i=ia A¥Rd a
ASAEERUIR Tl DA 3RS AT FWRT FAIE 9, 2, 3, § a ¢ g rfdarud Brez st
3RACATE A& BRY SR SAleA AL TRANAA BOA 3Metetl 2181, A HIRR AGE
Ao 3RYF A B! JGe BN HAT ALABA AlCA A FgUE 3t Halg WetA
sttt 9989 Felic T=F FHAiB S (R) 3TWA FAH Uelel iActcAT IMBRET AUz Bvel

JEict UHAM 3@ d 3.

3

Mt Aol e, Vel AFRIATED, ABREE, A, HAZ AL FR Wil AR 360
SiFA Al BRY IFAT ACHA ALY TANAA Detelt ‘AR Adel a5ab B gt ran sifaat
3R HRA BAA 3.

R. AR g AR ARA Fld 3RS R 3 3L [Hose Kb uga §o Gadid
30 d QA 3UA B AbaAld.”
These details show that by issuing show cause notice (A-5)

adequate opportunity was given to the applicant to refute the
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conclusions tentatively arrived at by the disciplinary authority. The
applicant gave detailed reply (A-6). After considering said reply the
disciplinary authority passed the order of dismissal (A-7).

For all these reasons the ruling in the case of Yoginath D. Bagde
Vs. State of Maharashtra (supra) will not help the applicant.
12. We have quoted above relevant portion of order passed by
the disciplinary authority (A-7). These details will suffice to reject
contention of the applicant that the disciplinary authority didn’t record
proper/ cogent reason while imposing punishment.

The latter part of ground no. 4 relates to the order (A-9)

passed by the appellate authority. The appellate authority held :-

“foreepl-

TR ol 3ifucielt i @] Uge Qv el ddtE, U HEEuHid
quRh wRvEE el ftetell st ARBE S A AR Delell  FART
JAFENETDBRS dAled =llgt. Fd SAkdle &t 0§/09/0009 Ast UEidcicn A it
S Afelt MRGE A fecad @ Hu> 20,000/ - AWTERTET 3eetH 3R, AGR THAAA

BIARR Jd Al Al AR oot st 33, add iRl g Wana wa

IR WA I SFE SClel IEEAEEA @@l Hacll AG!. SR Jele
B A SRI-A d HREU! Uligel A6t d DA JHRSE JAl dURll JFACER
giet fectcn adla. ifucnelt aidfawmez ARy HHB 9, 2, 3, 8 a ¢ 2 el
Aepeliwe fidarue fAes siea feggat 3.

ittt sft. FAeRY3tE 3eRlleht S, T5A® WA BRI, 3tbicn Siegt wetA

g et Rrasior Mt den 3R WietA AFRIAes, ARG, A, HlE At Getett
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Ben FFHEN AEE Ao A A HRA HRUAE o AL ISR, 98 (AE)
st RReten 1. AR Frota sgmea Haftawt stasad ot HrRiaE G,

The appellate authority did consider the case and found that
the contentions raised by the applicant lacked merit and proceeded to
maintain the order passed by the disciplinary authority. We find that the
order passed by the appellate authority is not cryptic as submitted on
behalf of the applicant. For these reasons ground no. 4 raised by the
applicant also fails.

13. Ground no. 5 raised by the applicant relates to effect of
acquittal of the applicant in criminal case. It is a matter of record that:-
A. Crime No. 148/2007 was registered against the applicant on
04.04.2008.
B. On 19.07.2008 he was placed under suspension.
C. On 11.09.2009 he was served with the chargesheet.
D. On 05.11.2009 his suspension was revoked.
E. On 30.06.2011 the enquiry officer submitted his report to
the disciplinary authority.
F. On 29.08.2012 the disciplinary authority issued a show
cause notice to the applicant.
G. On 29.01.2013 the disciplinary authority imposed

punishment of dismissal (A-7).
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H. By communication dated 04.03.2014 the applicant was

informed that because of pendency of criminal case hearing of his

departmental appeal against the order of dismissal would be kept

in abeyance.

L. Being aggrieved by communication dated 04.03.2014 the

applicant filed O.A. No. 277/2014 and this Bench, while allowing

the O.A, directed the appellate authority to decide the

departmental appeal notwithstanding pendency of criminal case.

J. On 18.02.2016 appellate authority maintained the

punishment of dismissal (A-9).

K. By order dated 31.05.2016 (A-10) Assistant Session Judge,

Achalpur convicted the applicant.

L. By order dated 20.08.2021 (A-11) Additional Session Judge,

Achalpur acquitted the applicant by setting aside his conviction.
These details will show how the departmental and criminal

proceedings progressed.

According to Advocate Shri Palshikar dismissal order passed

against the applicant deserves to be set aside because of acquittal of the

applicant in criminal case. This submission cannot be accepted in view of

settled legal position that departmental and criminal proceedings are

distinct and they may go on simultaneously and independently of each

other. In Ashoo Surendranath Tewari Vs. Deputy Superintendent of
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Police, EOW, CBI and Another (2020) 9 SCC 636 which is placed on
record by the applicant, it is held interalia that standard of proof in
departmental proceedings and criminal prosecution varies in the former
it is “preponderance of probability” and in the latter it is “beyond
reasonable doubt”. This legal position in fact goes against contention of
the applicant that because of acquittal in criminal case order of dismissal
passed against him in departmental enquiry should be set aside.

15. The applicant has placed on record copy of order dated
09.12.2021 passed by S.P., Amravati (Rural) reinstating A.S.I, Baban
Dhage. He was one of the co-delinquents in the departmental enquiry
which culminated in order of dismissal of the applicant. Advocate Shri
S.P.Palshikar submitted that the applicant who, too, was dismissed
should be reinstated by applying principle of parity. In reply, it was
submitted by P.O. Shri Ghogre that case of A.S.I,, Baban Dhage and the
applicant do not stand on par and hence question of extending benefit of
parity would not arise. It was pointed out that the applicant was
dismissed as per order passed by the disciplinary authority, this order
was maintained by the appellate authority and carried into effect
whereas A.S.I. Baban Dhage was not dismissed in the departmental
enquiry but on being convicted by criminal court and his reinstatement

was ordered when in appeal he was acquitted. These facts are not
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disputed by the applicant. Therefore, question of extending benefit of
parity to the applicant would not arise.
16. P.O. Shri Ghogre has relied on the following rulings to
contend that this Tribunal, in exercise of clearly circumscribed power of
Judicial review, cannot upset findings of fact recorded and endorsed by
the authorities since it is their exclusive domain and especially in the
light of the fact that these findings are based on evidence on record-

1. Union of India & Ors. Vs. Sitaram Mishra &

Another, (2019) 20 SCC 588.

2. Pravin Kumar Vs. Union of India, (2020) 9 SCC 471.

3. State of Bihar & Ors. Vs. Phulpari Kumari, (2020) 2

SCC130.

4, State Bank of Bikaner and Jaipur Vs. Nemi Chand

Nalwaya, 2011 (4) Mh.L.]..

According to P.O. Shri Ghogre this, clearly, is not a case of
“No evidence”. The aforequoted rulings reiterate the following legal
position laid down in B.C.Chaturvedi Vs. Union of India (1995) 6 SCC
749:-

“ Judicial review is not an appeal from a decision but a review of

the manner in which the decision is made. Power of judicial review is
meant to ensure that the individual receives fair treatment and not to

ensure that the conclusion which the authority reaches is necessarily
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correct in the eye of the court. When an inquiry is conducted on
charges of misconduct by a public servant, the Court/Tribunal is
concerned to determine whether the inquiry was held by a competent
officer or whether rules of natural justice are complied with. Whether
the findings or conclusions are based on some evidence, the authority
entrusted with the power to hold inquiry has jurisdiction, power and
authority to reach a finding of fact or conclusion. But that finding must
be based on some evidence. Neither the technical rules of Evidence Act
nor of proof of fact or evidence as defined therein, apply to disciplinary
proceeding. When the authority accepts that evidence and conclusion
receives support therefrom, the disciplinary authority is entitled to
hold that the delinquent officer is gquilty of the charge. The
Court/Tribunal in its power of judicial review does not act as appellate
authority to reappreciate the evidence and to arrive at its own
independent findings on the evidence. The Court/Tribunal may
interfere where the authority held the proceedings against the
delinquent officer in a manner inconsistent with the rules of natural
justice or in violation of statutory rules prescribing the mode of inquiry
or where the conclusion or finding reached by the disciplinary
authority is based on no evidence. If the conclusion or finding be such

as no reasonable person would have ever reached, the Court/Tribunal
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may interfere with the conclusion or the finding, and mould the relief

so as to make it appropriate to the facts of each case.”

17. In this case orders dated 29.01.2013 (A-7) and 18.02.2016
(A-9) are impugned whereunder punishment of dismissal was imposed
and upheld. Instant 0.A. was filed on 22.11.2021. So far as question of
limitation is concerned, it was submitted by Advocate Shri Palshikar that
the 0.A. was filed well within the limitation of one year from date of
order of acquittal i.e. 20.08.2021 passed in appeal. Ld. P.O., on the other
hand, has contended that the 0.A. ought to have been filed within one
year from the date on which appeal filed by the applicant challenging his
dismissal was dismissed on 28.02.2016 by the appellate authority and
hence, this O.A. is clearly barred by limitation. To support this
submission reliance is placed by P.O. on Sharif Masih Vs. Punjab and
Haryana High Court (2007) 15 SCC 753. In this case the Apex Court
rejected the contention that date of acquittal in a criminal case would
furnish the cause of action and would be the starting point of limitation
for assailing order (of dismissal) passed in departmental enquiry. This
being the legal position contention of the applicant that this 0.A. is filed

within limitation cannot be accepted.
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18. For the reasons discussed hereinabove we hold that the
application fails on merits as well as on the ground of limitation. It is

accordingly dismissed with no order as to costs.

(Shri M.A.Lovekar) (Shree Bhagwan)
Member(]). Vice-Chairman.

Dated :- 14/07,/2022.

APS

[ affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.

Court Name : Court of Hon’ble V.C. and Member (]).

Judgment signedon : 14/07/2022.

Uploaded on : 15/07/2022



